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Introduction
The electronic media-a "small and unelected elite"-play a
substantial role in influencing the choice of elected leaders in the
United States.1 Aware of this possibility from the beginning of our
modern technological era, Congressional leaders passed Section
315(a) in the Communications Act of 1934.2 This "equal time" rule
requires broadcasting stations to give equal opportunities in terms of
on-air time and use of networks' facilities to legally qualified
candidates for any elective public office if those networks have
provided time or facilities to another candidate for that office.3
It may appear that regulations regarding election coverage are
not needed. Journalists, after all, typically "learn in school or on their
first job that objectivity is the foundation upon which their
professional reputations rest."4 A combination of factors, howeverfrom the uniqueness of the broadcast spectrum, to politicallyinterested media owners, to a paternalistic concern for the public
interest-led the Section 315(a) drafters to conclude otherwise.5
Looking back at biased campaign coverage in the past, these drafters
had hopes that an increasingly omnipresent electronic media in which
spectrum space for speakers was scarce (and expensive) would not
skew their goal of establishing a fair and balanced election process.6
Here was a chance to curtail the same type of extreme influence via
electronic media that media owners had achieved via written media
during the past 150 years of America's existence
The pervasive broadcast media that the Section 315(a) drafters
envisioned in 1934 has largely materialized, except it has broadened
1.

MARTIN PLISSNER, THE CONTROL ROOM: How TELEVISION CALLS THE SHOTS

IN PRESIDENTIAL ELECTIONS 5 (Free Press 1999).
2. 47 U.S.C. § 315(a) (2004). See KENNETH CREECH, ELECTRONIC MEDIA LAW
AND REGULATION 57 (Focal Press 3d ed. 2000).

3. 47 U.S.C. § 315(a) (2004).
4. Sharyn Wizda, Playing Favorites?, AMERICAN JOURNALISM REVIEW, Jan./Feb.
2001, at 34.
5. Id.
6. Mary Stuckey, PresidentialElections and the Media, in MEDIA POWER, MEDIA
POLITICS 168 (Mark J. Rozell, ed., Rowman & Littlefield Publishers, Inc. 2003); Kristine
A. Oswald, Comment, Mass Media and the Transformation of American Politics, 77
MARQ. L. REV. 385,390 (1994).
7. Louis Klarevas, Media Impact, in MEDIA POWER, MEDIA POLITICS 281 (Mark J.
Rozell, ed., Rowman & Littlefield Publishers, Inc. 2003). One of the most well-known
examples of media influence occurred in 1898, when newspapers owned by William
Randolph Hearst and by Joseph Pulitzer began running emotional articles highlighting
abuse of the Cuban people by the Spaniards. When the U.S.S. Maine exploded, the
newspapers exclaimed "Remember the Maine and to hell with Spain!" Id.
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into forms that now include cable and the Internet in addition to
radio and broadcast television. The influence that television media
has in political campaigns is considerable. "Like the party leaders
who used to make all the choices but the final one in November,"
former CBS News executive political director Martin Plissner says,
"television news [has] the most far-reaching voice on who is plausible
and who is not as contenders in [elections]." 8 Recently, a far-reaching
deregulation trend in terms of political coverage on television has cut
back the original force of Section 315(a). This greatly contrasts with a
more permissive attitude toward regulating entertainment-related
speech on television.9
Focusing on private networks' television news coverage of
presidential campaigns, this Note addresses the enactment and rise of
Section 315(a) and the fairness doctrine that it officially operated in
conjunction with for forty years, and then turns to the deregulation
trend that abolished the fairness doctrine and took much of the bite
out of Section 315(a). Section I tracks the origins and rationale of
Section 315(a), its co-existence with the fairness doctrine, and the
expansion of Section 315(a) to include cable networks. Section II then
discusses the rise of deregulation. The "use" exceptions added to
Section 315(a) in 1959 are mentioned, followed by an extensive
discussion on the debate behind the FCC's repeal of the fairness
doctrine in 1987. That section concludes by looking at regulatory
provisions concerning televised election coverage that had roots in
the fairness doctrine but initially survived its abolishment.
Section III of the Note turns to the potential effect that the
evolving Section 315(a) and the repeal of the fairness doctrine have
had on televised coverage of presidential campaigns. This section
begins with an analysis of the impact television has on voters in
general, followed by a discussion of the increasingly broad
interpretations that the FCC and federal courts have given to the
Section 315(a) "use" exceptions. The third part of Section III briefly
considers the influence that Section 315(a) has had on presidential
debates. The fourth and final part looks at a possible relationship
between declining Section 315(a) enforcement and a rise of polarized

8. PLISSNER, supra note 1, at 5.
9. See, e.g., Pacifica Found. v. FCC, 438 U.S. 726 (1978). In Pacifica, the Court found
that George Carlin's expletive-filled comedy routine deserved less First Amendment
protection when distributed via broadcast sources than via written sources, due in large
part to the "pervasiveness" of broadcasting. Id. at 748. The pervasiveness rationale,
however, has not persuaded the modem FCC and legislators to restrict the presentation of
political campaigns to the same degree.
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election coverage on television. Sub-parts in this section focus on
current charges of media bias, increasing candidate control over
televised coverage of themselves and their campaigns, and the role
that the market has played in a time period of fewer regulations.
Ultimately, the balance-oriented policy behind the originally-enacted
Section 315(a) is not being carried out today. Weakened by a series of
exceptions and the repeal of the fairness doctrine, Section 315(a) is
now in many ways a statute still in effect in name only.
I.

Origins and Regulatory Power of Section 315(a)

A. Section 315(a) and its Rationale
The impetus for campaign coverage regulation provisions placed
in the Communications Act of 1934 came from emerging fears in
Congress during the 1920s that radio networks had too much
unilateral influence over national elections. 10 Senator Robert Howell
of Nebraska spoke of radio as a disturbing "great publicity vehicle."'"
Representative E.L. Davis of Tennessee was concerned about
monopolistic media entities that could "charge one man an exorbitant
price [or arbitrarily exclude him] and permit another man to
broadcast free or at a nominal price.' ' 12 As a result, Congress included
the forerunner of Section 315(a) in Section 18 of the Radio Act of
1927.3
The original Section 315(a) statutory text read as follows in the
Communications Act of 1934:
§ 315. Candidates for public office:
(a) Equal opportunitiesrequirement;censorshipprohibition;
allowance of station use... If any licensee shall permit any person
who is a legally qualified candidate for any public office to use a
broadcastingstation, he shall afford equal opportunitiesto all other
such candidates for that office in the use of such broadcasting
station: Provided, That such licensee shall have no power of
censorship over the material broadcast under the provisions of this
section. No obligation is imposed under this subsection upon any
licensee to allow the use of its station by any such candidate.
While Congress added the "use" exceptions amendment to
Section 315(a) in 1959, and revocation of the fairness doctrine had an
10. See 67 Cong. Rec. 5483 (1926).
11. 67 Cong. Rec. 12,503 (1926).
12. 67 Cong. Rec. 5483 (1926).
13.

See

THOMAS

J.

KRAT-rENMAKER

&

LUCAS

POWE,

(MIT Press and AEI Press 1994).
14. 47 U.S.C. § 315 (2004) (emphasis added).

BROADCAST PROGRAMMING 66

JR.,

REGULATING
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impact on interpretation of the statute, certain aspects of Section
315(a) have remained unchanged since 1934. First of all, complaints
relating to broadcasters' conformance to it must be made first to the
FCC's Mass Media Bureau before plaintiffs have the option of
proceeding to federal court. 15 Second, Section 315(a) is broad in that
it gives a legally qualified candidate for any public office an equal
opportunities right-in contrast to the more limited Section 312(a)(7)
of the Federal Communications Act, the "reasonable access"
statutory provision passed by Congress in 1971 that is often
considered in conjunction with Section 315.16 Section 312(a)(7) only
covers legally qualified federal candidates, though it is broader than
Section 315(a) in that it guarantees candidates a reasonable amount
of access to either free or purchased time on broadcasters' stations.
Section 315(a), in contrast, imposes no obligation on broadcasters
unless they give airtime or facility usage to a candidate in the first
place. 17 The same public interest rationale, however, supports both of
the provisions. As the Supreme Court found in 1981 in Columbia
Broad. Sys. v. FCC, licensed broadcasters are "granted the free and
exclusive use of a limited and valuable part of the public domain;
when he accepts that franchise, it is burdened by enforceable public
obligations."18
The term "use" is likely the most important part of Section
315(a) due to the varied interpretations that can be given to it.
Throughout the past seventy years, the word has been interpreted to
include "any presentation or appearance that features a candidate's
voice or image," though the Section 315(a) "use" exceptions
(discussed below) have substantially restricted this coverage."
Commentary about a political candidate, however, is not included in
this definition unless the candidate's voice or image is included as
well.2°

15. See Court Upholds F C.Cs Orders Granting Exemptions from Equal Time Rules
for Segments of The McLaughlin Report andfor Independently ProducedNews Interviews,
16 ENT. L. REP. 7 (Dec. 1994).
16. 47 U.S.C. § 312(a)(7) (2004).
17. Id.; 47 U.S.C. § 315(a) (2004).
18. 453 U.S. 367 (1981).
19. DON R. PEMBER, MASS MEDIA LAW 603 (McGraw-Hill 1999).

20.

CHARLES

H.

TILLINGHAST, AMERICAN BROADCAST REGULATION AND THE

FIRST AMENDMENT 79 (Iowa State University Press 2000).
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B.

Coexistence with the Fairness Doctrine
The FCC enforced Section 315(a) for forty years in conjunction
with the fairness doctrine, which required stations to "inform their
viewers and listeners about the major issues of the day and to do so in
a roughly balanced manner."" The fairness doctrine consisted of two
parts: (1) Broadcasters were required to provide adequate time on
their stations for discussion of important and controversial issues, and
(2) Broadcasters had to ensure that their coverage included all
"significant viewpoints" of issues mentioned 22
The fairness doctrine turned up in various regulations during the
first half of the 20t" century before the FCC officially adopted it in
1949.23 This enactment came about due to a public interest rationale
then held by the FCC-that the media had a social obligation to be
balanced, and that regulations were needed in order to guarantee this
balance.24 The FCC forcefully made this argument concerning radio
transmissions in 1940, declaring that "[r]adio can serve as an
instrument of democracy only when devoted to the communication of
' 5
information and exchange of ideas fairly and objectively presented."
Many legislators continue to follow this rationale and feel that it
should
operate
in
juxtaposition
with
Section
315(a)'s
implementation. 26
Former
House
Sub-Committee
on
Telecommunications Chair Timothy Wirth (D-CO), for example,
reasons that "broadcasters do not have to pay for their airwaves; in
return for that they are expected to act in the public interest. And the
public interest is defined in the language used in Section 315 and the
fairness doctrine." 27
Many argue that Congress actually codified the fairness doctrine
in 1959 when it added the following sentence to the end of its "use"
exceptions amendment:
Nothing in the foregoing sentence shall be construed as relieving
broadcasters, in connection with the presentation of newscasts,
news interviews, news documentaries, and on-the-spot coverage of
news events, from the obligation imposed upon them under this

Act to operate in the public interest and to afford reasonable

21. KRATENMAKER & POWE, supra note 13, at 61.
22. PEMBER, supra note 19, at 610.
23. See Editorializing by Broadcast Licensees, 13 F.C.C. 1246 (1949).
24. See, e.g., Mayflower Broad. Corp., 8 F.C.C. 333, 340 (1940).

25. Id.
26. See, e.g., Peter W. Kaplan, Issue and Debate; Fairness Doctrine in Broadcasting,
N.Y. TIMES, Feb. 7, 1985, at C25.
27. Id.
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opportunity for the
28 discussion of conflicting views on issues of
public importance.
Regardless of whether the fairness doctrine was ever codified, it
reached its greatest influence between 1962 and 1976, after the FCC
made the decision that fairness complaints would be decided upon
receipt, rather than only at a licensee's time for renewal. 29 In 1963, the
Commission set forth the Cullman Doctrine, which required a
broadcaster to present the opposing side to an argument made even if
no payment was made for air-time by the opposing side.3° Then, in
1969, the Supreme Court gave the fairness doctrine its greatest
Constitutional validation in Red Lion Broadcasting Co. v. FCC,
where it upheld the FCC's determination that a Pennsylvania radio
station that had broadcast a personal attack was required to provide
free time for the injured party to respond.3 1 The Court appeared to
accept the public interest rationale behind the fairness doctrine,
arguing that "it is the right of viewers and listeners, not the right of
broadcasters, which is paramount. 3 2 Justice White used the scarcity
of the broadcasting spectrum to rationalize the limit that the fairness
doctrine places on the First Amendment:
There is nothing in the First Amendment which prevents the
Government from requiring a licensee to share his frequency with
others and to conduct himself as a proxy
or
fiduciary
with
obligations to present those views and voices which are
representative of his community and 33which would otherwise, by
necessity, be barred from the airwaves.
Very soon after the Red Lion decision, however, implementation
of the fairness doctrine became increasingly limited and a good-faith
standard began to be used with broadcasters. Viewing most issues
and presentations of those issues to be too "amorphous" to justify
government intervention in editorial control, the FCC began
entertaining a progressively-smaller number of fairness doctrine
complaints.35 The Commission did not require multiple viewpoints in
a single program, but rather focused on a network's overall

28. 47 U.S.C. § 315(a) (2004).
29. See KRAITENMAKER & POwE, supra note 13, at 62-63.
30. Cullman Broad. Co., F.C.C. 576 (1963).

31. 395 U.S. 367 (1969).
32. Id. at 390.
33. Id. at 389.

34.

PEMBER, supranote 19, at 611.
35. See, e.g., Am. Sec. Council Educ. Found. v. CBS, Inc., 63 F.C.C.2d 366 (1977),
affd en banc sub nom Am. Sec. Council Educ. Found. v. FCC, 607 F.2d 438 (D.C. Cir.

1979).
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programming. 6 Moreover, it only covered news and public affairsrelated programming, and even then enforcement was rare.37 In
ASCEF v. FCC, for example, the D.C. Circuit found that ASCEF's
complaint that CBS was handling national security issues in a
"distorted and unfair" way-particularly regarding the Soviet threat
during the Vietnam War-was simply not "manageable" to be
applied to the fairness doctrine. 38 Ultimately, the fairness doctrine
became more of a nuisance to broadcasters than anything else, with
considerable deference given to the licensees to decide if issues were
sufficiently important and controversial to merit coverage."
C. Cable
Though Section 315(a) does not explicitly mention cable
networks in its coverage, the FCC has nevertheless imposed the
provision on cable.' ° Other politically-related rules that have been
enforced on cable networks include Section 315(b)'s "lowest unit
rate" rule for political advertisements, Section 312(a)(7)'s candidate
access rule, the personal attack rule, and the political editorial rule.41
One of the purposes outlined in Section 601 of the Cable
Communications Policy Act of 1984 mandates this similarity to
broadcast networks: "to ensure and encourage that cable
communications provide the widest possible diversity of information
sources and services to the public." 42 Despite these parallels with
broadcast media, however, cable experiences even less enforcement
of political coverage rules than its broadcast counterparts do; no
significant Section 315(a) cases involving cable networks as
defendants have been litigated. Due to seeing the lack of a scarcity
rationale when dealing with cable, courts tend to view cable networks
as deserving greater First Amendment protection than broadcast
media.4 3 Because of a patchwork of regulations and continuing debate
in the Supreme Court over the proper level of autonomy that cable

36. PEMBER, supra note 19, at 611.
37. See Diocesan Union of Holy Name Soc'ys of Rockville Ctr. and Long Island
Coalition for Life, 41 F.C.C.2d 497 (1973).
38. 607 F.2d 438. See KRArTENMAKER & POWE, supra note 13, at 262-63.
39. PEMBER,supra note 19, at 611.
40. Id. at 620.
41. Id.
42. Cable Communications Policy Act, 47 U.S.C. § 521 (1984).
43. See, e.g., L.A. v. Preferred Communications, 476 U.S. 488 (1986).
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networks deserve, this is an area where doctrine regarding 4 the
televising of election-related speech is still unsteadily developing.
II. The Rise of Deregulation
The beginning of the modern deregulation trend in news-related
speech on television began in many scholars' eyes in general ways
starting in 1972, as then-FCC chairman Richard Wiley aimed to
reduce the number of administrative procedures in the agency.45
President Carter's FCC chairman, Charles Ferris, continued this trend
by deregulating radio and beginning to deregulate television. 46 After
Mark Fowler's service as FCC chairman during the Reagan
administration, the FCC's mission permanently changed from a proactive one concerned with enforcing a list of regulatory standards to a
much more deferential one that generally respects the decisions of
individual networks unless "deliberate distortion" can be shown.47
A. Section 315(a) "Use" Exceptions
Some see deregulation trends regarding televised coverage of
political campaigns emerging as far back as 1959, when Congress
added the four "use" exceptions to Section 315(a):
Appearance by a legally qualified candidate on any(1) bona fide newscast,
(2) bona fide news interview,
(3) bona fide news documentary (if the appearance of the
candidate is incidental to the presentation of the subject or
subjects covered by the news documentary), or
(4) on-the-spot coverage of bona fide news events (including
but not limited to political conventions and activities incidental
thereto),
shall not be deemed to be use of a broadcasting station within the
meaning of the subsection. 8
Congress perceived the exceptions to be needed due to the
extreme results that the existing Section 315(a) required. The
precipitating event occurred in February of 1959, when the FCC

44. Though cable originated in the late 1940s, Congress only passed comprehensive
regulations on cable television in 1984. Cable Communications Policy Act, 47 U.S.C. § 521
(1984). See PEMBER, supra note 19, at 615; see also Turner Broad. Sys., Inc. v. FCC, 520
U.S. 180(1997). The Constitutionality of "must-carry rules" imposed on cable providers
was upheld despite the lack of a scarcity rationale. Id.
45. CREECH,supra note 2, at 84.
46. Id.
47. Galloway v. FCC, 778 F.2d 16 (D.C. Cir. 1985).
48. 47 U.S.C. § 315 (a) (2004).
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forced broadcast networks to give Chicago mayoral candidate Lar
"America First" Daly equal time after the stations showed Chicago
Mayor Richard Daley greeting the president of Argentina. 4 The
majority in Congress felt that giving a non-serious candidate like Daly
(who was known for dressing each day in an Uncle Sam costume) free
time over the airwaves due to a non-political appearance by the
Chicago mayor expanded Section 315(a) to unreasonable lengths.5
B.

Abolishment of the Fairness Doctrine

The ultimately successful drive to repeal the fairness doctrine
during the 1980s perplexed, and still perplexes, many. "In the annals
of broadcasting," New York Times contributor Peter Kaplan writes,
"no rule so seldom used has been so passionately debated: many
broadcasters want it dispensed with, many civil libertarians want it
retained as a safeguard,5 1and other civil libertarians see it as a threat to
the First Amendment.
First I address the many arguments made against application of
the fairness doctrine. John Milton's ideal of a free marketplace of
ideas best captures this philosophy. Writing about "Truth," Milton
said: "Let her and Falsehood grapple; whoever knew Truth put to the
worse in a free and open encounter?""2 Detractors of the fairness
doctrine added to this argument in the 1980s, pointing to rapidlydeveloping technology in an attempt to weaken one of fairness
doctrine supporters' central arguments: "You have to ask yourself,"
Daniel Brenner, Sr., an advisor to FCC chief Mark Fowler said,
"where the scarcity in getting access to radio and television air exists.
In New York, there are dozens of radio and television outlets and
only three newspapers. Why are we regulating them?"53 Judge Robert
Bork supported this argument, writing for the D.C. Circuit in
Telecomm. Research & Action Ctr. v. FCC that "while scarcity
characterizes both print and broadcast media... [t]here is nothing
uniquely scarce about the broadcast spectrum." ' While this was a
statement of questionable accuracy in 1986, it appears to be far truer
today if broadcast television is considered in conjunction with cable
media.

49.

KRATTENMAKER & POWE,

50.
51.
52.
53.
54.

Id.
Kaplan, supranote 26, at C25.
TILLINGHAST, supra note 20, at 111.
Kaplan, supranote 26, at C25.
801 F.2d 501, 508 (D.C. Cir. 1986), cert denied, 482 U.S. 919 (1987).

supra note 13, at 67.
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Thomas Krattenmaker and Lucas Powe, Jr., two of the most
vocal critics of the fairness doctrine, make two additional arguments
against its use: (1) It is inconsistent with a "sound view of the First
Amendment," and (2) It is unwise regulatory policy.55 Attorney Floyd
Abrams agrees with the first argument, declaring that "[the fairness
doctrine] allows the Government to make all sorts of decisions that
are contrary to all kinds of elemental freedoms of expression,"
particularly considering the lessening scarcity considerations we now
see and the substantial amount of speech the doctrine has the
possibility of restricting.5 6 Even if television's unique medium
somehow constitutionally warrants application of the fairness
doctrine, however, its detractors still have success when concentrating
on Krattenmaker and Powe's second argument. It simply is not
practical, the detractors argue, to enforce the fairness doctrine.57 The
transaction costs are significant when government officials are
inserted in the role of deciding what content should and should not be
shown on television.58 Competition via a free market, Krattenmaker
and Powe say, is a much more reasonable alternative from an
efficiency perspective.5 9
The majority of broadcast networks agreed with fairness doctrine
detractors' arguments in the 1980's. NBC, for example, petitioned the
FCC, stating that "the scarcity rationale is itself no longer viable,
[and] the [fairness] doctrine, which embodies government-imposed
content regulation, is no longer constitutional." 6 A true marketplace
of ideas, NBC said, could only be achieved by allowing broadcasters
to be uninhibited in choosing program content. 61 Not all broadcasters
agreed. ABC argued that only Congress-and not a mere FCC
declaration-could repeal the fairness doctrine, concluding that the
language added to Section 315(a) in 1959 directed toward
broadcasters' "public interest" obligations was in effect a statutory
acceptance of the doctrine. 62 Some scholars agreed with this and
added additional arguments of their own in defense of the fairness
doctrine. Former University of Michigan Law School Dean, Lee
Bollinger, said that the doctrine should not be constitutionally
55.
56.
57.
58
59.
60.
61.

KRATTENMAKER & POWE,

supra note 13, at 238.

Kaplan, supra note 26, at C25.
KRATrENMAKER & POWE, supra note 13, at 250.
Id. at 245.
Id. at 244.
FCC Urged to Repeal FairnessDoctrine, 107 ASAP 37 (Sept. 10, 1984).
Id.

62 Id.

454
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discounted since it is no more incoherent than any other area of First
Amendment law (libel, for examole). 6 Bollinger also aroned that
since the fairness doctrine is a "very young area," it needs greater
time to develop. 6 Lastly, he argued that the chilling effect cited by
6
fairness doctrine detractors is significantly over-emphasized.
Fairness doctrine detractors ultimately controlled the policymaking in the 1980s. In 1985, the FCC released a report concluding
that the fairness doctrine did not promote the public interest but
rather caused a significant chilling effect on broadcast speech by
restricting a "multiplicity of voices in the marketplace." Echoing
Krattenmaker and Powe's criticisms about efficiency, the Commission
said that while it had received 15,189 fairness complaints during the
previous three years, it had reprimanded stations only thirteen
times-and punishment was generally restricted to requiring the
stations to give opposing views a chance to respond. 67 While it can be
argued that this was just as much a testament to the Commission's
foot-dragging in enforcing the fairness doctrine as it was a showing of
the fairness doctrine's inefficiency, the FCC nevertheless decided to
repeal the doctrine in 1987, and it argued that deference should be
given to its decision, citing the "venerable principle" described in Red
Lion that "the construction of a statute by those charged with its
execution should be followed unless there are compelling indications
that it is wrong." The D.C. Circuit agreed, holding in Syracuse Peace
Council that repealing the fairness doctrine was within the
Commission's authority. 69 President Reagan then vetoed Congress's
one attempt to recodify the doctrine, and it has since remained
abolished.70
The enforcement of Section 315(a) served as a backdrop during
the 1980s fairness doctrine debate. Ultimately, the FCC and the
federal courts concluded that the final portion of the 1959 Section
315(a) amendment, with its reference to fairness doctrine principles,
63. KRATrENMAKER & POWE, supra note 13, at 272-73.
64. Id.
65. Id.
66. Inquiry into § 73.1910 of the Communications Rules and Regulations Concerning
General Fairness Doctrine Obligations of Broadcast Licensees, Report, Gen. Dkt. No. 84282, 102 F.C.C.2d 143 (1985); CREECH, supra note 2, at 76.
67. Kaplan, supra note 26, at C25.
68. In re Complaint of Syracuse Peace Council against Television Station WTVH,
Syracuse, New York, Memorandum Opinion and Order, 2 F.C.C. Rcd. 5043 (1987); F C.C
Urged to Repeal FairnessDoctrine,supra note 60, at 37.
69. Syracuse Peace Council v. FCC, 867 F.2d 654 (D.C. Cir. 1989).
70. RONALD REGAN, 1 PUB. PAPERS 690 (1987).
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only gave Congressional authorization to the fairness doctrine's
continued application-and did not require it.71 CBS made this
argument to the Commission in 1984, saying that
in stating that the newly-created equal time exemptions did not
'relieve' broadcasters of the Commission's pre-existing fairness
rules, the amendment acknowledged the fairness doctrine and
made clear that its continued application was authorized by
purport to erect the fairness doctrine
Congress. It did not, however,
72
as a statutory command.
Some federal government members during the 1980s proposed
an even broader repeal of fairness-based regulations by urging a
repeal of Section 315 and Section 312(a)(7) along with the fairness
doctrine. Then-Senator Bob Packwood (R-OR) proposed the
"Freedom of Expression Act of 1983," which would have achieved
each of these three goals via a single statutory initiative.73 The
proposal did not gain widespread support, in large part because it was
announced soon after Packwood proposed a Constitutional
amendment on the matter that failed, and also because its wording
broadly condemned any content regulation of media by the FCCeven in situations in which the public interest may be involved. 74 The
National Association of Broadcasters and the Radio-Television News
Directors Association endorsed Packwood's plan; however, his fellow
Senators and Congressmen did not.75
C.

Holdovers from the Fairness Doctrine Related to Televised Coverage of
Political Campaigns

Certain regulations influenced by Section 315(a) and the fairness
doctrine survived directly after the fairness doctrine's repeal;
however, enforcement of them has dropped precipitously during the
past twenty years, and courts have even ordered some to be repealed
due to their direct ties with now-abolished fairness doctrine
principles.
The Zapple doctrine has survived, though successful complaints
are rarely brought against networks for following it. The doctrine
originated in 1970, when Nicholas Zapple, counsel to the Senate

71. See FCC Urged to Repeal FairnessDoctrine,supra note 60, at 37.
72 Id.
73. See Packwood Introduces Bill to Free Broadcastersfrom Content Regulation, 105
ASAP 88 (Oct. 10, 1983).
74. Id. Packwood proposed expanding Section 326 of the Communications Act
(which bans censorship) to ensure that "nothing in the Act (including the public interest
provisions) can be construed to permit the FCC to regulate content." Id.
75. Id.
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Communications Subcommittee, asked the FCC whether the fairness
doctrine should have an impact when spokespersons for candidates
make appearances on stations in support of the candidates.76 The
Commission responded by creating the "quasi equal opportunities
rule" or "political party corollary to the fairness doctrine," which
expands Section 315(a) to include not only legally qualified political
candidates but also their supporters. 77 Congress has never codified the
Zapple rule, and so its future is in a much more precarious position
after the fairness doctrine's repeal than its Section 315(a)
counterpart's future is. Due to the lack of any FCC statement
indicating otherwise, the Zapple rule still officially exists, though
professor Charles Tillinghast compares the rule to a "torn scrap
attached to a garment, neither cut off nor sewn back into place...
just hang[ing] there, awaiting its fate." 8
The Personal Attack rule and Political Editorial rule have fared
even worse than the Zapple rule has during the past twenty years.
Requiring a broadcaster to notify and offer equal time to the victim of
an on-air attack when that person's character or integrity are
questioned during the broadcast of a program involving a
controversial issue of public importance, the Personal Attack rule was
ordered to be repealed by the D.C. Circuit in October 2000.79 The
court similarly ordered the Commission to repeal the Political
Editorial rule, which required broadcasters to notify other candidates
and offer them equal time to respond if they decided to endorse or
oppose a certain candidate. ° The D.C. Circuit concluded that neither
rule conformed to a current regulatory setting in which the fairness
81
doctrine no longer guides policy.
III. Effects of an Evolving Section 315(a) on Televised
Coverage of Presidential Campaigns
The effects that the development of Section 315(a) and the
repeal of the fairness doctrine have had on the amount of, and
76. See TILLINGHAST, supra note 20, at 80.
77. See PEMBER, supra note 19, at 607, citing the FCC's 1972 Report Regarding the
Handling of Political Broadcasts.
78. TILLINGHAST, supra note 20, at 88.
79. Repeal or Modification of the Personal Attack and Political Editorial Rules, 65
Fed. Reg. § 66,643 (Nov. 7, 2000); Radio-Television News Dirs. Ass'n v. FCC, 229 F.3d
269, 272 (D.C. Cir. 2000).
80. Repeal or Modification of the Personal Attack and Political Editorial Rules, 65
Fed. Reg. § 66,643 (Nov. 7, 2000); RTNDA, 229 F.3d at 272.
81. Id.
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substance of, coverage of political campaigns is difficult to quantify;
however, an analysis of trends in coverage is instructive in implying a
possible cause-and-effect relationship. Some argue that the repeal of
the fairness doctrine, in conjunction with Section 315(a)'s ambiguous
set of "use" exceptions, causes Section 315(a) to be an essentially
empty statute. "Wholesale and unilateral dismantling of the fairness
doctrine," three communications companies warned in 1984, "cannot
82
be reconciled with Section 315(a) of the Communications Act." This
warning appears to have materialized in large part.
A. Television's Impact on Voters in General

First it is important to consider the importance that Section
315(a) enforcement may or may not have on voters' election
decisions. This can be done by focusing on the impact that television
coverage of candidates has on individuals. Some argue that this
3
impact is profound and continually growing. 8 "The importance of the
mass media in today's society," Kristine Oswald broadly concludes in
a Comment in the Marquette Law Review, "cannot be
overestimated." 84 The causative effects, however, are difficult to
establish. Oswald concedes that "it is not always apparent whether
85
the media are influencing the public or vice versa." But it is
undisputed that the media now plays an essential role in political
campaigning, not only in advertisements that Section 315(a) does not
cover, but in appearances on televised programs that Section 315(a)86
lesser degree.
used to cover broadly and still covers but to a much
"Not only," professor Mary Stuckey writes, "have mediated events,
such as the now obligatory appearance on Larry King, various other
talk shows, and televised 'town hall meetings' become campaign
standards, but nearly all personal appearances are orchestrated with
television in mind." 87
The showing of just a single image can have a pronounced impact
on viewers. Professor Louis Klarevas argues that "the television
image frequently speaks where words or government telegrams and
reporting do not." 8 Klarevas speaks of the "CNN effect"-the power
to influence policy by focusing on certain stories with powerful
82.
83.
84.
85.
86.
87.
88.

FCC Urged to Repeal Fairness Doctrine,supra note 60, at 37.
Oswald, supra note 6, at 385.
Id.
Id. at 402.
Stuckey, supra note 6, at 161.
Id.
Klarevas, supra note 7, at 281-82.
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images-and refers to humanitarian stories like the Somali starvation
epidemic during the early 1990s as examples. 89 These images can have
significant influence in presidential campaigns as well, and their
presentation is directly regulated by Section 315(a). Howard Dean's
widely-televised concession speech after the Iowa caucuses in January
2004, for example, is credited by many as derailing the former
governor's presidential campaign.
Some researchers argue that television's impact on voters is
actually lessening today as a multiplicity of cable news networks
emerge, each with its own slant on coverage. 90 Whether biased
coverage on specific networks has formed during this current period
of deregulation will be discussed in Part C; however, data increasingly
shows that the establishment of a type of marketplace of ideas in
television-where different networks cater to specific ideologiestends to reinforce viewers' pre-existing thoughts rather than to
challenge the thoughts they already hold.9 This possibility may
magnify the influence that Section 315(a), if strictly enforced, could
have on voters' mindsets. Balanced coverage on all networks may not
influence voters any more than slanted coverage on a variety of
networks; however, many scholars feel otherwise due to the more
diverse presentation that viewers would be forced to see. 2 Referring
to the written press (though saying something equally applicable to
television), Bernard Cohen argues that
the press may not be successful much of the time in telling people
what to think, but it is stunningly successful in telling its readers
what to think about ....The world looks different to different
people, depending... on the map that is drawn for them by the
writers, editors, and publishers of the papers they read.93
B.

Interpretations of Section 315(a) Exceptions
The FCC and federal courts have increasingly read the "use"
exceptions to Section 315(a) in a broad way, giving television
producers substantial deference in choosing when and how to feature
political candidates in their programming. The reasoning behind this
practice is stated succinctly in the Supreme Court's 1973 Columbia
Broadcast System v. Democratic National Committee decision.9" "For
better or worse," Chief Justice Burger wrote for the majority, "editing
89. Id.

90. Oswald, supra note 6, at 396.
91. Id.

92. See, e.g.,
93.

BERNARD C. COHEN, THE PRESS AND FOREIGN POLICY

Id.

94. 412 U.S. 94, 124-25 (1973).

13(1963).
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is what editors are for; and editing is selection and choice of material.
That editors-newspaper or broadcast-can and do abuse this power
is beyond doubt, but that is no reason to deny the discretion Congress
provided." ' In this section, I will consider current interpretations of
each of the "use" exceptions imposed by Congress in 1959, with the
first two considered as one due to the FCC and federal courts' similar
treatment of them:
1. Bona Fide Newscasts; and 2. Bona Fide News Interviews
The FCC has determined, and federal courts have upheld, an
increasingly long list of program types that fit under these two
exceptions. The FCC has proposed that newsworthiness and
broadcaster control of presentation of the news event are the central
principles in deciding the applicability of the exceptions; however,
96
these principles' ambiguity has allowed for liberal interpretations. It
is now clear that much more than clips of candidates on nightly news
programs are included in the exceptions.
Featuring candidates on news/talk-show combinations like
ABC's "Good Morning, America," NBC's "Today," or CBS's "This
Morning" all come within the Section 315(a) exception, meaning that
the networks are not required to give equal time to other candidates
97
when one candidate is featured or interviewed on their shows. In its
1994 Telecommunications Research decision, the D.C. Circuit found
that the "McLaughlin Group," a program that uses news clips of
98
candidates, falls entirely under the bona fide newscast exception.
One-on-one interviews with political candidates fall under the bona
fide news interview exception, even if the program is on a
newsmagazine show like ABC's "20/20" that focuses largely on
campaign-related topics. 99 Seedier programs have also fallen into the
bona fide newscast or news interview exception category. The FCC
concluded, for example, that the "Phil Donahue Show" is a bona fide
newscast even though the daily, syndicated program only occasionally
selects guests for their newsworthiness and the audience's questioning

95. Id.
96. See Federal Communications Commission Grants Donahue Show an Exemption
from the Equal Opportunities Provision of the Communications Act, Reversing its Prior
Ruling in the Matter, 6 ENT. L. REP. 2 (1984).
97. PEMBER, supranote 19, at 603.
98. Telecomm. Research & Action Ctr. v. FCC, 26 F.3d 185 (D.C. Cir. 1994).
99. FCCDenies Ross Perot's Complaint Against ABC, NBC, CBS, and Fox Networks,
FDCH FEDERAL DEPARTMENT AND AGENCY DOCUMENTS, Oct. 10,1996.

HASTINGS COMM!F.NT 1. I

[97.dAq

of guests takes control of the program away from the network. 1° The
FCC argued that the most important factor to look at is whether a
show is being used for partisan purposes, and that since tickets to
"Donahue" are distributed well ahead of the time the show's guests
01 1
are announced, this danger is not present.
The FCC continued to expand the bona fide newscast and
interview exceptions in 2003, when it declared "The Howard Stern
Show" to be a bona fide news interview program.'O' Playing a very
different role toward the program than it has played regarding
indecency, the Commission found that Stern is not subject to any
equal time obligations under Section 315(a) due to the regularlyscheduled nature of the show, the editorial control its producers have,
the "newsworthiness" of the candidates featured, and the belief that
the guests are not selected to "advance their candidacies."'1 ' 3 The
ambiguity of the FCC's Stern ruling mirrors that of the Donahue
ruling, and appears to create a current system in which nearly no use
of candidates' images and voices in news coverage or interviews
triggers Section 315(a) equal time requirements.
Some of the final holdouts not subject to the bona fide newscast
and interview exceptions include late-night talk shows like "Late
Night with David Letterman" or "The Tonight Show with Jay
Leno."'0 ° The FCC has unfortunately not made a clear differentiation
between these talk shows and programs like "The Phil Donahue
Show" and "The Howard Stern Show." Also, appearances in
television series and in movies still trigger Section 315(a), which
created some troubling issues for media networks during the recent
California gubernatorial recall race that included Arnold
Schwarzenegger and Gary Coleman as candidates.1 5 The current level
of Section 315(a) enforcement has become so lax, however, that the
FCC did not correct incorrect interpretations of the statute during the
campaign. 1m Fresno broadcast station KAIL's program director, for
100. See Federal Communications Commission Grants Donahue Show an Exemption,
supra note 96.
101. Id.
102. In re Request of Infinity Broadcasting, FCC Mass Media Bureau (Sept. 2003);
FCC Rules that "Howard Stem Show" is "Bona Fide News Interview Program"and Thus
Exempt from "Equal Opportunities" Requirements of Federal Communications Law, 25
ENT. L. REP. 4 (2003).
103. Id.
104. Rick Bentley, Candidates with Credits Pose Problems for Stations, FRESNO BEE,
Aug. 21, 2003, at E3.
105. Id.
106. Id.
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example, said that he was not concerned with restricting shows
featuring Schwarzenegger and Coleman until very near the election
because he understood the equal time rule to take effect only sixty
days before the election.IW In fact, that is only true with respect to the
lowest-rate provision in Section 315(b)-not with the provisions in
Section 315(a) that limit time only by requiring "legally qualified
candidates.""8
3.

Bona Fide News Documentaries

The news documentary "use" exception to Section 315(a) is
officially limited to situations where "the appearance of the candidate
is incidental to the presentation of the subject covered by the
documentary. '"'0° During the 1960s, this exception was much more
strictly interpreted than it is today, as it has now largely been
subsumed under the bona fide newscast or interviews exceptions. For
example, mentioning Robert F. Kennedy in a CBS documentary on
tax reform during the 1968 presidential campaign fell within the
exception.1 In 1992, however, ABC refused to give Independent
presidential candidate Lenora Fulani equal time after Ross Perot
appeared on a special, lengthened "Nightline" program that first
featured a one-hour documentary on Perot and then included a live
town meeting. 11' ABC, the FCC, and finally the Second Circuit, all
concluded that even if the documentary portion of the program by
itself did not meet the documentary exception, the program taken as
a whole could be considered a bona fide news interview program
sufficiently under ABC's editorial control, and separated from
not being subject to Section 315(a)'s
partisan influences, to justify
112
equal time requirements.
4.

On-the-Spot Coverage of Bona Fide News Events

This final exception allows the showing of candidate-created
events without a triggering of Section 315(a) as long as the network
13
finds a reasonable newsworthiness aspect in the presentation. The
most significant court opinion addressing this exception has been
Kennedy for President Committee v. FCC (hereinafter "Kennedy I"),
107. Id.

10& See 47 U.S.C. § 315(a) (2004).
109. See id.
110. See PEMBER, supra note 19, at 605.
111.
112
113.

Id. at 604-05.
See Fulani v. FCC, 49 F.3d 904 (2d Cir. 1995).
See, e.g., Kennedy for President Comm. v. FCC, 636 F.2d 432 (1982).
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in which Senator and presidential primary candidate Kennedy
demanded an equal amount of free television network time to
respond after then-President and candidate Carter held a widelycovered press conference the night before the New Hampshire
primary.114 Though the timing of this event was almost certainly
politically motivated, the D.C. Circuit nevertheless found the event to
fall under the Section 315(a) exception for on-the-spot coverage of a
bona fide news event.115 Agreeing with the FCC's determination, the
court declared that the Commission is only required to "consider
whether or not the broadcaster intends to promote the interest of a
political candidate in presenting coverage of a news event., 116 In other
words, complainants must show actual intent on the broadcaster's
part. The court considered three main factors that may demonstrate
intent: (1) Whether an event involving a candidate is shown live; (2)
Whether there is evidence of favoritism on the broadcaster's part (by
ignoring another candidate's events, etc.); and (3) Whether the
broadcaster exercises good-faith judgment in concluding that the
feature is a bona fide news event. "7 As shown in Part D below,
coverage of candidates that violates these "intent" factors appears to
be growing; however, little enforcement is subsequently imposed by
the FCC and federal courts.
C.

Debates

Section 315(a) has had a pronounced impact on the showing of
televised presidential debates on privately-run television networks in
the United States. Debates themselves have a long history in
American political campaigns, dating back to 1788 when James
Madison campaigned for the House of Representatives.11 8 Presidential
debates were not televised until 1960, and to achieve this Congress
temporarily suspended Section 315(a). 9 Giving a narrow reading to

114. Id.
115. Id.
116. Id.; see Federal Court of Appeals Upholds F C C Decisions that Senator Kennedy
Was Not Entitled to Television Time to Respond to PresidentCarter During 1980 Election
Campaign, 3 ENT. L. REP. 5 (1981).
117. Federal Court of Appeals Upholds F.CC Decisions that Senator Kennedy Was
Not Entitled to Television Time to Respond to President Carter During 1980 Election
Campaign,3 ENT. L. REP. 5 (1981); see PEMBER, supra note 19, at 606.
118. Paul B. Matey, Abundant Media, Viewer Scarcity: A Marketplace Alternative to
First Amendment BroadcastRights and the Regulation of Televised PresidentialDebates, 36
IND. L. REV. 101 (2003).
119. Frank Stanton, The First Debate over PresidentialDebates, NEWSWEEK, Sept. 25,
2000, at 11.
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Section 315(a), Congress concluded that even in its modern,
exception-laden form, the provision did not allow coverage of only
two presidential candidates while excluding the rest.' 2° Frank Stanton,
president of CBS from 1946 to 1973, recalls how he led the
haphazard, but ultimately successful, effort to briefly ignore the equal
time provision:
I got the chairman of the House Commerce Committee, Oren
Harris, and the two of us went to see Rayburn. The problem was,
Rayburn turned to Harris and said, "Oren, have you got the
votes?" Oren turned to me: "Frank, have we got the votes?" And I
said yes. I didn't have any idea where the votes were. But I knew
that, having gotten them on the Senate side, we could probably get
them in the House. And we did. It was time to invite the
candidates.'21
The Kennedy-Nixon debates were an enormous commercial
success, drawing a then-record television audience of more than sixtysix million households.'22 With Section 315(a) back in place after the
election, however, the FCC concluded that campaign debates
sponsored by private news media could not be considered bona fide
news events under Section 315(a) exceptions, and so equal time to
excluded candidates would have to be given if they were held. 23 With
the return of a relatively strictly-followed equal time requirement,
free network air time for the major party presidential candidates fell
to five hours each in 1964-considerably lower than the forty hours
both Kennedy and Nixon received in 1960.124
Signaling the beginning of a deregulation trend, the FCC in 1975
extended the exemption for bona fide news events to cover live
debates between qualified political candidates that are initiated by
non-broadcast third parties. 1' Presidential debates resumed in 1976,
and in 1983 the Commission, led by Mark Fowler, found that
broadcasters themselves can decide whomever they want to include in
debates without triggering Section 315(a)'s equal time requirement.' 26

120. Id.
121. Id.
122. Matey, supra note 118, at 123.
123. See CREECH, supra note 2, at 61.
124. Stuart N. Brotman, Improving Politicson Television, LEGAL TIMES, Nov. 4, 1991,
at 24.
125. See id. at 24; KRATTENMAKER & POWE, supra note 13, at 68; Petition of the
Aspen Institute Program on Communication and Society and CBS, Inc., for Revision or
Clarification of Commission Rulings Under §§ 315(a)(2) and 315(a)(4), Declaratory
Order, Memorandum Opinion and Order, 55 F.C.C.2d 697 (1975).
126. KRArENMAKER & POWE, supra note 13, at 68; Petitions to Change Commission
Interpretation of Subsections 315(a)(3) and (4) of the Communications Act, Report and

HASTINGS COMM./ENT L.J.

[27:443

Private networks today have considerable discretionary power in
deciding the format of presidential debates. The general guidelines
they must follow emerge from loosely enforced requirements
concerning editorial control and a lack of bias that the FCC has set
forth in defining what qualifies as a bona fide news event and thus
falls under Section 315(a)'s exemptions. Professor Stuart Brotman
argues that not all formats satisfy these requirements. If two
candidates squared off in a more traditional one-on-one debate
setting, for example, instead of being questioned by a disciplined
panel of journalists, the debate may not qualify as a bona fide news
event due to the lack of independent journalistic discretion
involved. 12
Unsuccessful Congressional proposals have been made to
require radio and television stations to include a broad range of
candidates in debates they broadcast. In 1998, for example, a bill was
proposed by Congressman Ron Paul of Texas to require broadcasters
to include any candidate that qualifies for federal money in debates
that it airs.'2 The bill, initiated in large part due to Ross Perot's
urging, was not passed-and with good reason, argues Professor
Brotman. 129 Requiring a multiplicity of candidates to be shown,
Brotman says, would make the debate format "too unwieldy" and
persuade networks not to air any debates at all (a right that Section
315(a) does not address), pushing the public's welfare far lower than
if only a couple of candidates are shown.'o The problem with
Brotman's argument, however, is that some networks are deciding
not to show debates even in their current broadcaster-friendly
formats due to market concerns. 131 In the 2000 presidential election,
for example, NBC and Fox declined to broadcast the first of three
scheduled presidential debates. 32 NBC cited a contractual
arrangement to show the Major League Baseball playoffs, while Fox
made the decision purely on short-term economic grounds-and it
worked for Fox.133 Fox's showing of "Dark Angel" handily topped

Order, BC Dkt. No. 82-564, 54 Rad. Reg. 2d (P&F) 1246 (1983), affd, League of Women
Voters Educ. Fund v. FCC, 731 F.2d 995 (D.C. Cir. 1984).
127. Brotman, supra note 124, at 24.
12& See Stuart N. Brotman, Ross Perot: Here's the Deal, THE HILL, May 13, 1998, at
41.
129. Id.
130. Id.
131. See Matey, supra note 118, at 127-28.
132 Id.
133. Id.
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CBS's debate coverage, and nearly topped industry news leader
ABC's coverage.134
D. News Coverage Content
After the repeal of the fairness doctrine, and the loosened
reading and decreased enforcement of Section 315(a), the question
arises whether this deregulation trend has had a noticeable impact on
the content of television coverage of political elections. A showing of
causation between biased election coverage on one side, and fairness
doctrine and Section 315(a) forces on another, is difficult to
establish-particularly since charges of media bias have existed
during the entirety of American history.'35 Over the past forty years,
however, media coverage of politics has been increasingly criticized.
"When television is bad," then-FCC chairman Newton Minow told
the National Association of Broadcasters in 1964, "nothing is
worse."' 6 The effect that deregulation has had on content presented
by the media should not be over-emphasized. The text of Section
315(a), after all, never explicitly required that the commentary that
networks give about political candidates be balanced. During the
fairness doctrine's existence, it is true that some type of balance was
expected under Section 315(a); however, as discussed previously in
this Note, networks have traditionally had considerable discretion in
achieving this balance. Nevertheless, the regulatory changes we have
recently seen do appear to have had at least some impact.
The portrait of campaign coverage portrayed in this section is
one of content more biased, more subject to candidates' individual
control, and more amenable to market influences, than at any
previous time during Section 315(a)'s seventy-year existence. Statutes
and regulations, and their enforcement, affect what is and is not
shown, and how it is shown, on television. Because of "impartiality
regulations" in Great Britain, for example, Rupert Murdoch has been
unable to export the often one-sided format of America's Fox News
Channel to Great Britain.37

134. Id.
135. Jeff Greenfield, Liberal Media Bias, at http://www.cnn.com (Jan. 2, 2003). For
example, major newspapers during the 1930s-1950s were known as being staunchly proRepublican in their content. One of them, the Chicago Tribune, wrongly declared "Dewey
Defeats Truman" after the 1948 presidential election. Id.
136. NEWTON MINOW, EQUAL TIME 48, 52 (Atheneum 1964).
137. It Pays To Be Right, THE ECONOMIST, Dec. 7, 2002 (Business section).
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Charges of Bias

Considering Section 315(a)'s long co-existence with the fairness
doctrine, it can be argued that a biased presentation of political
candidates and their campaigns is contrary to the interpretation of
Section 315(a) from two decades ago and before. Allegations of this
bias have been made by conservatives and liberals alike, and with
increasingly polarized fervor. 13' Forty-seven percent of conservative
Republicans feel that the media leans toward the Democrats
(compared to eight percent who feel there is a Republican bias),
while thirty-six percent of liberal Democrats feel that the media
disproportionately sides with Republicans (compared to eleven
percent who see a Democratic bias).139 The emerging consensus
among all voters is that some type of bias exists: a January 2004 Pew
Research Center poll found that only thirty-eight percent of U.S.
adults believe that election coverage this cycle is free from partisan
slants, compared to fifty-three percent in 1996 and sixty-two percent
in 19872 40
The sources of alleged bias in televised campaign coverage
include media management, news directors, and the journalists
themselves-all still officially bound by Section 315(a), though with
decreasing force.14' The forms that bias takes include not only the
broadcaster's tone (which Section 315(a) does not specifically
mention), but also the inclusion and omission of candidates and
discussions about them (which Section 315(a) addresses more
directly). 42 Many critics are most concerned about the effect that
media ownership now plays on the content of campaign coverage. 43
Referring to a television news industry increasingly consolidated
among a select few media giants, Richard Harwood sarcastically
asked in 1992: "Can you imagine.., big corporations trying to
influence an election?" ' 44
Liberal bias has been the most vocal charge made against the
media's political coverage during the past forty years. Bob Dole, for

13& See, e.g., Brian M. Rowland, Note, Media Fairness;Regulation, Diversity, Reality,
3 FLA. COASTAL L.J. 67, 68-69 (2001).
139. Howard Kurtz, 39% See Bias in Reporting on Campaign, WASH. POST, Jan. 12,
2004, at A6.
140. Mark Jurkowitz, Electorate is Checking its Sources: Partisan Coverage Catches
Voters' Eyes, BOSTON GLOBE, Jan. 13,2004, at El.
141. Rowland, supra note 138, at 68-69.
142 Id.
143. Richard Harwood, Was It Something 1Ate?, WASH. POST, Sept. 17, 1992, at A21.
144. Id.
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example, told a crowd at Southern Methodist University during the
1996 presidential campaign: "We've got to stop the liberal bias in this
country ...Don't read that stuff! Don't watch television! You make
up your mind! Don't let them make up your mind for you!"1' 45 Since
most of the television news media publicly claims that it aims for
objective coverage, conservatives attempt to highlight media bias first
by pointing to journalists' personal ideological affiliations, and second
by highlighting story selection and the ironically deceiving practice of
presenting both sides of issues. 146 People from commentator Ann
Coulter to former CBS correspondent Bernard Goldberg to ABC
News political director Mark Halperin have seized upon this first
point, arguing that the Washington-based, politically-oriented press
corps has liberal personal positions on social, economic, and national
security issues.' 47 Figures show this claim to be correct in large part. A
1996 Freedom Forum/Roper Center poll of Washington-based
journalists, for example, found that sixty-one percent of that set
consider themselves "liberal" or "liberal to moderate," while only
nine percent consider themselves to be "conservative" or "moderate
to conservative. "148
Conservatives' second point, on journalists' story selection and
method of coverage, also may have merit. In a recent "O'Reilly
Factor" on Fox News Channel, host Bill O'Reilly pointed out how the
television media covered the controversy surrounding President
Bush's National Guard service for what O'Reilly claimed was an
overly prolonged period of time.149 O'Reilly also pointed to the
television media's treatment of the gay marriage debate as a
testament to liberal bias in covering political issues.' 5 Television
journalists' insistence on covering both sides of the debate equally, he
argued, is deceiving since over sixty-six percent of Americans do not
support gay marriage.151 A clearer example of potential bias can be
seen in NBC News reporter Lisa Myers's discussion of John
Ashcroft's nomination hearings: "Ashcroft," she said, "has the same
view of the Second Amendment as Timothy McVeigh., 152 Charges of
145. Katharine Q. Seelye, Dole is Imploring Voters to 'Rise Up' Against the Press,N.Y.
TIMES, Oct. 26, 1996, at 1.1.
146. See The O'Reilly Factor(Fox News Channel program, Feb. 16, 2004).
147. See id.; It Pays To Be Right, supra note 137.
148. Daphne Eviatar, Murdoch's Fox News: They Distort, They Decide, THE NATION,
Mar. 12,2001, at 11.
149. The O'Reilly Factor,supra note 146.
150. Id.
151. Id.
152. Rowland, supra note 138, at 70.
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liberal bias are directed at networks' campaign coverage as well. For
example, Representative Billy Tauzin (R-Louisiana) saw networks'
early projections of Al Gore's winning Florida on election night in
2000 as a "probable bias"53 that likely discouraged Republicans from
voting in Western states.1
Some argue that claims of a liberal bias played out through
television news content are false. The non-partisan Center for Media
and Public Affairs, for example, has found that Al Gore received
more negative coverage from October until election day in 2000 than
George W. Bush did.' 4 And though many television journalists have
increased negative coverage of President Bush's handling of the war
on terrorism, this coverage largely began only after the 9/11
Commission hearings thrust the story into the public spotlight. The
focus did not emerge during the summer of 2003, when liberal
commentator Al Franken's "Lies and Lying Liars" book was released
with an entire chapter detailing the Bush administration's alleged lack
of concern with terrorism prior to September 1 1 th.155
Journalist Daphne Eviatar, writing for The Nation, sees the
spread of unregulated cable news as contributing to an increasingly
116
slanted presentation of political news and campaigns. Pointing in
particular to Fox News Channel, Eviator concludes that the "blatant
partiality of Fox's regular staff, contributors, and guests" serves to
"create a calculated mouthpiece for the right that remains thinly
veiled behind its misleading mantra, 'fair and balanced."" 57 Eviatar
gives a series of examples, including anchor John Gibson's comment
while covering litigation in Florida after the 2000 presidential
election: "[The] Democratic lawyers," he said, "have flooded Florida
because they are afraid of George W. Bush becoming President and
instituting tort reform and their gravy train will be over."' 58 Other
tactics used by Fox News correspondents, Eviatar argues, include
using soft-ball questions only on conservative guests, and of placing
unequally matched ideological opponents against each other.
Questioning Vice President Cheney about John Ashcroft's
nomination, anchor Brit Hume asked: "Do you sense in some of the
opposition to him, that his faith and his devotion to it is being held
153. Wizda, supra note 4, at 34.
154. The O'Reilly Factor,supra note 146.
155. Karen Erstad, Why the Right is Wrong; Franken Exposes Conservative Bias in
Media, MADISON CAPITAL TIMES, Oct. 3, 2003, at 11A.
156. Eviatar, supra note 148, at 11.
157. Id.
158. Id.
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against him? And do you sense in that, perhaps, a kind of antiChristian bigotry?,

159

And then there is the Fox News show "Hannity

& Colmes," with the well-known, self-assured, and articulate Sean
Hannity slated in a conservative slot against "awkward-looking,
designated lefty" Alan Colmes, who often appears so over-matched
that Illinois professor Robert McChesney says "they might as well
have a scarecrow in the liberal seat." 16°
Many of the liberal and conservative bias accusations described
here evoke no particular Section 315(a) considerations when Section
315(a) is interpreted in the broad way that the FCC currently does.
Some of them do not trigger Section 315(a) because they do not
feature a candidate's voice or image. And most of them appear to
meet the ambiguous newsworthiness and editorial control
requirements that the FCC has placed on exempted "uses" of
networks. 161 Some of these examples, however, appear to violate the
non-partisan standard required of journalists by the FCC in its
decision regarding the "Phil Donohue Show" and by the D.C. Circuit
in Kennedy I, and the prohibition of selecting guests to "advance their
candidacies" made recently in the FCC's ruling on the Howard Stern
Show.162 No successful complaints, however, have been made against
the networks for these actions.
The lack of current enforcement is particularly troublesome with
regard to the "tickers" of network-created text that now run across
the bottom of cable news networks' screens and, among other things,
summarize candidates' comments as they speak. For example, as
President Bush gave a press conference to the White House press
corps on April 13, 2004, he spoke of an "historic moment" for
America in Iraq. Fox News then ran the following banner on the
bottom of the screen: "Bush: Freedom is the deepest need of every
human soul."'1 63 President Bush went on to say: "Nobody wants to see
dead people on their television screens. I don't like that. It's gutwrenching."' 64 The ticker now read: "Bush: I will never let our
youngsters die in vain." 1'6 The point is this: while press conferences
159. Id.
160. Id.
161. See, e.g., Federal Communications Commission Grants Donahue Show an
Exemption, supra note 100; In re Request of Infinity Broadcasting, supra note 102;
Kennedy 1, 636 F.2d 432.
162 Id.
163. Joe Hagan, Grim, Defensive, Bush Meets Press, Shoring Up War, N.Y.
OBSERVER, Apr. 19, 2003 (found at http://www.nyobserver.com/pages/frontpagel.asp).
164. Id.
165. Id.

HASTINGS COMM/ENT L.J.

[27:443

like this one almost certainly do not trigger equal-time requirements
after Kennedy I-regardless of how campaign-motivated the
conference may be-the presentation of slanted commentary while
the conference is going on detracts from the non-partisan
requirement that the D.C. Circuit requires of networks covering
66
political campaigns in order to avoid Section 315(a) obligations.'
2.

Candidates' Control Over Television Coverage

As deregulation has expanded, so has political candidates' ability
to exercise control over networks' coverage of them. Freed from a
strict reading of Section 315(a) in which candidates' face time was
restricted, the networks now may employ a flexible bona fide news
exception. Well-resourced candidates benefit from this flexibility
since it gives them an opportunity to "manage the flow of
information" through speeches, carefully staged public appearances,
and large public relations departments.1 67 The Reagan White House,
operating at the beginning of the modern deregulation trend, has
been attributed with initiating this model of well-choreographed
media. A "line of the day" was released to the press; frequent phone
calls were used with the intent of influencing coverage of the
President; and executive orders were made to enact government
secrecy measures that allowed the FBI and CIA to infiltrate portions
of the press.' 68
Effective candidate control of the media can produce sizeable
results. Journalist Jeff Greenfield attributes the result of the 1980
election to how the Reagan campaign, after formulating a coherent
base of ideas, skillfully used television to transmit its philosophy to an
American electorate skeptical of the direction the country had taken
in terms of the economy and national defense. 169 While the Clinton
presidency used the media to varying results, John Anthony Maltese
argues that "George W. Bush learned from Clinton's mistakes and
instituted a highly disciplined communications operation."'7 ° He
attributes this action to the philosophy of Vice President Cheney,
who told him when he was Secretary of Defense in 1989:
[A]bout half the time the White House press corps is going to be
pissed off, and that's all right. You're not there to please them.
166.

See Kennedy 1, 636 F.2d 432.

167. Oswald, supra note 6, at 407.
16&
169.
170.
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Stuckey, supra note 6, at 166-67.
John Anthony Maltese, The Presidency and the News Media, in MEDIA POWER,
POLITICS 14 (Mark J. Rozell, ed., Rowman & Littlefield Publishers, Inc. 2003).
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You're there to run an effective presidency, and to do that you
need to be disciplined in what you convey to the country. The most
powerful tool you have is the ability to use the symbolic act of the
presidency to promote your goals and objectives ....You don't let
the press set the agenda. They like to decide what's important and
what isn't important. But
171 if you let them do that, they're doing to
trash your presidency.
At a time in which networks were bound in their political content
by fairness doctrine principles and a more strictly-enforced Section
315(a), the means that Vice President Cheney describes were far less
effective in affecting content than they are today.
3.

Market Effects

Lastly, the free market has had an opportunity to affect the
television coverage of political campaigns as the fairness doctrine has
been abolished and as the interpretation of Section 315(a) has
followed a deregulation trend. Thomas Krattenmaker and Lucas
Powe, Jr. argue that the market has a positive effect on our political
discourse, promoting a wide variety of viewpoints and as a result
creating an ideal "marketplace of ideas" from which people can make
informed electoral decisions."2 Unfortunately, Krattenmaker and
Powe ignore one significant free market effect: though the market
allows a diversity of opinion, it does not, mandate it. 73 If business
considerations dictate otherwise, alternative viewpoints may be
scrapped.174
In some ways, Krattenmaker and Powe's visions of a
marketplace of ideas have materialized in our current, widely
deregulated system of political coverage on television. Some charge
the broadcast networks with varying levels of bias, some argue that
CNN is too liberal, and some argue that Fox News is too conservative;
however, a diversity of viewpoints do exist across the multitude of
channels now offered on cable and satellite. It is difficult to accuse the
current state of television news of being like what John Merrill says it
was in the 1970s: a group of networks "in grave danger of becoming
one vast, gray, monotonous,
conformist spokesman for some
175
collectivity of society.'
Differences in campaign coverage content between networks
today range from topics covered to the tone used in evaluating these
171.
172.
173.
174.
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topics. Fox News Channel, for example, has a "breezier attitude, a
little more noise, and a whole lot of patriotic fervor," while CNN, its
main competition, offers a more measured and thorough style, and
"the paternal calm of anchor Aaron Brown, who seems like he
wouldn't raise his voice if his pants were on fire., 17 6 If viewers
continually flipped between the two stations, some form of the ideal
balance that the Section 315(a) drafters had envisioned would
possibly be reached: a diversity of faces and opinions during political
campaigns. As mentioned in Part A of this section, however, this
result is rarely achieved. Studies show that viewers currently watch
television networks whose election coverage confirms their views-a
result enabled by a system in which content may freely be chosen by
the network itself.177 "What's different today," says Thomas Peterson,
the Bradlee Professor of Government at Harvard's Shorenstein
Center, "is the 'cafeteria' dimension" of selecting a news outlet that
conforms to one's pre-existing personal views. 178 This effect is
statistically significant, though not overwhelming: twenty-nine
percent of Republicans list Fox News as their main campaign source
(vs. fourteen percent for Democrats), while twenty-seven percent of
Democrats consider CNN to be their central source (vs. twenty
percent for Republicans).7 9 Fox News' ratings during the Republican
presidential convention in 2000 easily beat MSNBC's ratings, and
even beat CNN's ratings in some key time periods-despite the fact
that Fox News had only been founded four years before and was far
less distributed among American homes. 18 Its ratings for the
Democratic presidential convention, however,
dropped forty-five
181
percent and it fell well behind even MSNB C.

The free market has also allowed television stations to sculpt the
format in which they cover political campaigns in a way that
maximizes viewership. The result is what critics call "horse race"
coverage-the transformation of the two major political parties into
"'teams' that are competing in the game of national politics."'8 In
176. Phil Kloer, News Networks Offer Something for Everyone, Cox NEWS SERVICE,
Apr. 3, 2003 (International News section).
177. Jurkowitz, supra note 140, at El.
178. Id.
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20051

WORDS SIGNIFYING NOTHING?

some ways, this market effect helps achieve the balance principle
inherent in Section 315(a) and in the fairness doctrine. Programs pit
politicians, experts, and commentators from opposing sides against
one another, promoting both a diversity of viewpoints and profitmaximization by giving the public the spirited rounds of arguments
that it wants. 8a Yet there are public interest dangers in simplifying
political campaigns to simplistic, finger-pointing policy debates and
poll numbers. Kathleen Hall Jamieson, dean of the Annenberg
School of Communication at the University of Pennsylvania, warns
that this "strategy coverage," in which campaigns are framed as
"games [in which] winning and losing [is the] primary consideration,"
distances the public from the political process and ultimately creates
mistrust and cynicism about political campaigns, policy debates, and
even government and the media in general. 84 Advocates of
deregulation like Krattenmaker and Powe see little wrong with this
situation. The public, the argument goes, is getting exactly what it
demands. Yet many journalists view the television news industry as
having a fiduciary obligation to provide balanced, thorough coverage
even if market forces indicate otherwise. Eric Alterman, media
columnist for The Nation, laments that "the current historical
moment in journalism is hardly a happy one. [Current coverage]
come[s] at the cost of the kind of information citizens require to
the political, social, and economic contexts of their
understand
lives. , ,' 85
Conclusion
Political campaign coverage is in a precarious position today.
Writing over 200 years ago, Thomas Jefferson praised the American
people for "the discernment they have manifested between truth and
falsehood. ... [The public] may safely be trusted to hear everything
1 86
true and false, and to form a correct judgment between them." In a
media age of extensive coverage going beyond simple issues of equal
face time and true or untrue information, it is unclear whether
Jefferson would have as much confidence in the American people in
2004. Does this justify stricter enforcement, and even statutory
183. Joseph N. Cappella & Kathleen Hall Jamieson, News Frames, Political Cynicism,
and Media Cynicism, 546 ANNALS 71, 74 (July 1996).
184. Id. at 78, 83.
185. Orville Schell, Sending "Liberal Media" Truism to the Fact-Checker,N.Y. TIMES,
Mar. 20, 2003, at E7.
186. Steven Chaffee & Stacey Frank, How Americans Get PoliticalInformation: Print
Versus BroadcastNews, 546 ANNALS 48, 49 (July 1996).
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enhancement, of. Section 315(a)? As I have discussed, strong
arguments can be made either way; however, the reality is that such a
result is highly unlikely considering the significant deregulation that
has already taken place. Some nevertheless maintain hope that the
FCC will play a heightened role in ensuring balanced campaign
coverage. "There will always be a need," former National Association
of Broadcasters president Edward Fritts says, "for an independent
government entity free from partisan politics to serve as an arbiter
and assure that telecommunications policy serves the interest of all
Americans."'87
Self-regulation may offer the best chance to increase the balance
and diversity of coverage on individual television networks. Many do
not expect this to happen if free market forces are not somehow
restrained by the government. "We can expect," Professor Stuckey
says, "that the media will continue to act in ways that insure
audiences, ratings, and profits. When the audience for PBS's highlyregarded NewsHour exceeds that of the Jerry Springer Show, and
when viewers demand issue-laden content, political candidates [and
television networks] will respond with that sort of information."1" Yet
many journalists still consider it a part of their professional integrity
to educate the general public by probing for the truth without
promoting any specific agenda. As ABC News anchor Sam
Donaldson says: "If you send me to cover a pie-baking contest on
Mother's Day, I'm going to ask dear old Mom why she used artificial
sweetener in violation of the rules .... The questions should be
asked. Too often, Mom, and presidents-behind those sweet facesturn out to have stuffed a few rotten apples into the public barrel." 189
Section 315(a) does not specifically require that these questions be
asked, though the quality of political coverage that we see in future
campaigns will likely depend on it.
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